I. INTRODUCTION
It has been thirty years since the UN General Assembly adopted the United Nations Convention On Contracts for the International Sale of Goods (1980) ("CISG" or "Convention").' It is considered to be one of the most successful harmonisation efforts ever.
2 Seventysix countries, including all major economic powers except the United Kingdom, have ratified the Convention. ' The Convention has even influenced modern domestic law reforms, such as in China, where Chinese sellers are very often familiar with the CISG due to the unwillingness of many buyers to accept Chinese law as applicable law. 4 The Convention's goal is to create uniform international sales law to facilitate international trade.' Therefore, uniformity forms the basis of the Convention's existence. ' The Preamble states in its third paragraph that "the adoption of uniform rules which govern contracts for the international sale of goods . . . would contribute to the removal of legal barriers in international trade and promote the development of international trade."' Indeed, unifying sales law concepts and formulating them in six official languages makes it much easier for parties engaging in international trade to conclude contracts.' It simplifies matters greatly when parties are familiar with the legal basis of the contracts. 9 Enacting the Convention was only the first step to unification. As Felemegas put it:
The adoption of the CISG is only the preliminary step towards the ultimate goal of unification of the law governing the international sale of goods. The area where the battle for international unification will be fought and won, or lost, is the interpretation of the CISG's provisions. Only if the CISG is interpreted in a consistent manner in all legal systems that have adopted it, will the effort put into its drafting be worth anything."o
II. THE PRIMACY OF THE UNIFORM APPLICATION OF THE CISG
As aforementioned, the purpose of the Convention is to create uniform international sales law." Hence, the preferred interpretation and application of the Convention is one that is free from domestic influences. Article 7 provides a tool to do exactly that and thereby 9 Id. (CISG) [2000] [2001] 115, 147 (2002) . 11 BAASCH ANDERSEN, supra note 5, at 29.
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prescribes the primacy of a uniform application of the Convention. Thus, Article 7 is a vital provision in achieving the uniformity of the Convention.12 A. Promoting Uniformity: Article 7 of the CISG Article 7 of the CISG consists of two paragraphs which serve different purposes. Article 7(1) gives interpretation guidelines and 7(2) provides gap-filling instruments."a However, there is some overlap between them. For instance, both paragraphs may support the Convention in keeping up with technical and economic developments unforeseen by its drafters.1 4 Nevertheless, there are important distinctions between gap-filling and interpretive guidelines, even though the borderline between the two is sometimes difficult to determine. 1 5
Article 7(1): Interpretation Guidelines
Article 7(1) of the CISG stipulates that "regard is to be had to its international character and to the need to promote uniformity in its application."'e It forms a general principle of interpretation, application, and gap-filling common to all uniform law."
The purpose of Article 7(1) is to prevent the national laws of the Contracting States from absorbing the CISG. Therefore, it aims to preserve the Convention as international uniform law. ' The wording "regard is to be had to its international character and to the need to promote uniformity in its application" in Article 7(1) means that one should not use domestic law to interpret the Convention.'" It is by contrast to be read in an "autonomous" manner.
2 0 That is, when interpreting terms of the convention, one should not use the meaning generally assigned to certain expressions within a particular legal system. 2 ' Therefore, a Swiss court pointed out in 1993:
[The CISG] is supposed to be interpreted autonomously and not out of the perspective of the respective national law of the forum. Thus . . . it is generally not decisive whether the Convention is formally applied as particularly this or that national law, as it is to be interpreted autonomously and with regard to its international character.
2
A non-autonomous interpretation, that is, a "domestic" interpretation, would complicate the settlement of disputes. Additionally, litigants would be encouraged to engage in forum shopping to apply the most favourable domestic interpretation for their case. 23 Such an approach would significantly subvert the Convention's goal to create uniformity in international trade.
In order to develop an autonomous and uniform interpretation, foreign court decisions, awards, and foreign literature have to be considered.
2 4 If a common interpretation has been developed in courts and literature, later decision should follow it.
2 5 This is particularly true for decisions of courts of last resort of a Contracting State. These decisions usually have persuasive authority for other courts. Legal practice in this regard is nevertheless considerably diverse in different countries.
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Whereas some Italian courts excessively use a comparative law approach, U.S. courts are generally more reluctant to consult foreign case law. 
Article 7(2): Gap-Filling
Even though the Convention was drafted very thoroughly and the drafters took into account many aspects of contracting, there are still areas in the Convention which are not explicitly settled.o Article 7(2) is an important, albeit elusive, rule which is a useful tool for filling certain gaps in the Convention. It allows judges and arbitrators to stay within the scope of the Convention, as opposed to the use of do- mestic law, which is usually a less appealing alternative. 31 The provision prescribes a two-tier gap-filling method.
3 2 Primarily, if a matter is governed by the Convention but not expressly settled, then the gap has to be filled in conformity with general principles on which the Convention is based. 33 Hence, it allows gap-filling both by analogy and based on broader principles.
34 If there are no general principles settling the matter, then the issue has to be settled in conformity with the rules of private international law, that is, domestic law. 3 The general principles referred to in Article 7(2) emerge from the text of the Convention as a whole. In a sense, they constitute the spirit of the Convention.
3 6 Courts and scholars have developed vast literature on general principles, some of which are more controversial than others.1 7 A point of criticism is that they do not provide practitioners with a given set of rules governing interpretation.
3 ' Rather, they allow "a choice at a buffet of options," often enabling its user to apply his domestic pre-conceived view on legal notions or issues."
B. Obstacles to Uniformity
Even though the tools to attain uniformity are included in the Convention, there are some obstacles to its achievement that come along with its international character. A major problem is that there is no court of ultimate resort when it comes to the application of the CISG. 4 0 It is hardly possible to adjudge to the courts of one nation greater persuasive value than to courts of another. 4 less advocate a doctrine of "supranational stare decisis" 4 2 as there is a lack of a rigid hierarchical structure of the various countries' court systems on an international level.
4 3 Some authors advocate that "only decisions of the highest court in any court hierarchy should be confidently used to create persuasive precedents." 4 4 In addition, arbitral courts do not easily fit into any hierarchy.
Therefore, the Tribunale di Vigevano reached the conclusion that "foreign case law, contrary to what a minority of authorities have argued, is not binding on this [Tribunal] . It must nevertheless be considered in order to assure and to promote uniform enforcement of the United Nations Convention, according to its article 7(1)."45
The difficulties that arise out of the lack of an international court of last resort are softened by several factors. In 2004, UNCI-TRAL published the Digest.
4 6 It contains summaries of relevant CISG case law on each provision of the CISG. 4 7 Furthermore, the Advisory Council of the CISG was created in 2001. The Advisory Council is a private body consisting of scholars from all over the world who take an independent, critical, and innovative approach on controversial, unresolved issues.
4 8 The Advisory Council also addresses issues not previously dealt with by courts or arbitrators. Another difficulty in interpreting the CISG is that there are six official language versions: Arabic, Chinese, English, French, Russian, and Spanish.o Each of the texts is equally authentic." In addition, there are additional language versions for those countries whose language is not the same as one of the six official versions. One example is the German translation commissioned by the governments of Austria, 51 Id. Germany, and Switzerland. 5 2 Even though these translations may be unofficial, they certainly are the main source of the Convention provisions for courts, arbitrators, and practitioners in those countries.
3
The different language versions of the CISG do not always completely correspond as slight inaccuracies in translation are unavoidable. 54 One could however argue -albeit rather formalistically -that Article 7(1) of the CISG does not prescribe the Convention as being uniform, but only that in its application regard is to be had for uniformity. The primacy of an autonomous interpretation of the Convention means that domestic influences should be minimised as much as possible. A total exclusion of domestic influences is nevertheless impossible (and not even envisaged). The Convention tries to diminish their importance by the above described techniques, namely by providing alternative interpretation and gap-filling methods." The role of domestic law is therefore only a secondary one. Nonetheless, there is a reference to private international law in Article 7(2) of the CISG in the case of an absence of general principles.
A. Reference to Private International Law in Article 7(2)
Article 7(2) of the CISG stipulates:
Questions concerning matters governed by this Convention which are not expressly settled in it are to be settled ... in the absence of [general] principles, in conformity with the law applicable by virtue of the rules of private international law. 5 There is agreement that the expression "private international law" has to be interpreted "domestically.""s The CISG does not itself determine private international law rules.s" The reference has "to be understood as a reference to the private international law of the fo- 56 See CISG, supra note 1, art. 7. 5 Id. art. 7(2). 58 See Ferrari, supra note 19, at 10. Another example for a term that has to be interpreted "domestically" is the term "party." 59Id.
rum.""o The application of the private international law will ultimately lead to the application of domestic law and thereby break the uniformity of international sales. Nevertheless, the major threat to uniformity comes from a different angle.
B. Domestic Pre-Conceived Views of CISG Notions: The Homeward Trend
The principal goal of enacting an international convention is to create uniform rules for State parties." However, enacting uniform rules is only the first step towards uniformity.
6 2 Uniform rules alone do not guarantee uniform application. 3 By contrast, it is almost inevitable that different countries interpret the words of the convention differently.
6 4 True uniformity can therefore only be achieved if courts interpret the "provisions of an instrument in accordance with the object and purpose as set forth in their Preamble and regard is to be had to their international character." The principle of uniformity thus demands that recourse to domestic law is only made in situations expressly stipulated in the convention." In case of the CISG, domestic law is used only when filling external gaps. 6 However, when the phrasing of the Convention is similar to domestic rules, courts are naturally tempted to take advantage of such similarity." Honnold labelled that phenomenon the "homeward trend" and described it eloquently as follows:
The Convention, faute de mieux, will often be applied by tribunals (judges or arbitrators) who will be intimately familiar only with their own domestic law. These tribunals, regardless of their merit, will be subject to a natural tendency to read the international rules in light of the legal ideas that have been imbedded at the core of their intellectual formation. The mind sees what the mind has means of seeing.
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The biggest obstacle to uniformity is therefore the homeward trend of interpreters.
7 0 A strong homeward trend would probably be as detrimental to the purpose of the Convention as the simple failure of many nations to ratify it at all. 7 1 Well-informed parties, especially large corporations, would presumably either opt out of the Convention or remain under the CISG in a favourable forum.
2
The issue of the "homeward trend" is difficult to address as courts often fall into comfortable patterns of domestic legal thinking. 3 Thus, it does not only manifest in an express matter but even more likely at the "level of unarticulated and even unconscious background suppositions."
74 Even when the drafters of the Convention agreed on certain notions, they probably had different legal understandings of them that reflected their own domestic legal background.
7 ' The problem of varying legal ideologies is in a sense "built into the very text of the CISG." Some courts and authors are nonetheless of the opinion that legal concepts relating to domestic law might be consulted when the wording of the Convention and the domestic provisions are the same or very similar. U.S. courts are often tempted to have recourse to U.S. case law when interpreting provisions of the CISG, whose language tracks that of Article 2 of the Uniform Commercial Code ("UCC"). Ferrari, however, argues that such an approach contradicts the wording of Article 7(1) and even "violates the very rationale behind the creation of the CISG: if all courts were to adopt this nationalistic approach, the uniformity the drafters of the CISG aimed at could never be achieved."" Referring specifically to Article 2 of the UCC, he argues that "it is impossible and even perilous to assert that the . .. Other authors take an intermediary approach and argue that having recourse to domestic law conceptions is only permissible in cases where a term or a solution in the Convention was clearly influenced by that legal system. For example, some argue that the requirement in Article 74 that damages be foreseeable to be remunerable is based on the "foreseeability test," which can be traced back to the common law doctrine that was established in Hadley v. Baxendale.
8 3 Accordingly, it was argued that the relating legal materials may be consulted when interpreting Article 74. 84 Schlechtriem, however, argued that even in these cases "individual provisions should not be interpreted against the background of, and as understood in, the legal system from which they have been taken."" 7 See Ferrari, supra note 19, at 6-7. 80 Ferrari argues that even if the expressions in the CISG are textually identical, they must be interpreted autonomously. Ferrari, supra note 19, at 9-10. They must be considered to be independent from domestic concepts since international It is the author's opinion that a complete renouncement of domestic conceptions of legal notions-albeit difficult to realize in practice-is the best and right way to interpret the Convention. This does not necessarily mean that the results of an autonomous and a "domestic" interpretation have to be different. It is only the progression to the result and the reasoning that makes the difference.
IV. DELIMITATION OF THE CISG AND DOMESTIc LAW
In order to determine the delimitation of the CISG and domestic law, it is critical to define the scope of the Convention. Everything that falls out of the scope of the Convention is evidently dealt with by domestic law. In contrast to domestic sales law, CISG is not integrated in any body of uniform contract law, allowing gap-filling in this body of law to fill gaps or to run on from its margins of application. The determination of the Convention's scope is, however, a complicated matter, and the mere coverage of topics does not necessarily determine where the outer limits of the Convention lie. 8
A. Defining the Scope of the Convention
It is generally important to apply the Convention as widely as possible in order to promote it as an effective uniform sales law. 8 7 Therefore, the application of domestic private international law should be minimized and Article 7(2) applied in a creative manner.
8 8 However, although Article 7(2) is a powerful and useful tool to adapt the scope of the Convention to matters unexpected by its drafters, it still has its limitations. Article 7(2) is only applicable to matters that "are governed" but "not expressly settled" by the Convention. 8 9 Matters that are "governed" and "expressly settled" as well as matters that are "not governed" therefore fall outside the application area of Article 7(2).9o There are several reasons why a matter might not be governed by the Convention. First and most obvious, the drafter of the Convention intended that this provision specifically exclude a matter from the conventions are intended to be neutral. Id. Moreover, he argues, the choice for one expression rather than another is the result of a compromise and does not correspond to any specific domestic law. Id. 86 Bridge, supra note 18, at 932. 87 Id. at 937. 8 Id. 89 CISG, supra note 1, art. 7(2); see also Lookofsky, supra note 31, at 89. 90 Id. scope of the Convention." One example is "validity" in Article 4. 92 Another reason is that changes in business methods lead to gaps.
3
However, it is sometimes difficult to assess whether the drafters of the Convention deliberately left certain matters open. If they did, the question must be settled in conformity with the applicable domestic law.
9 4 Matters are complicated further because the Convention contains almost no general principles that are expressly described as such.
5
Significantly, questions surrounding what is included in the Convention are equally as important as questions regarding what has been excluded. 96 Therefore, a uniform approach must apply to both the inclusive and the exclusive rules. 9 7 True uniformity of the scope of the Convention can only be achieved if such a "dual approach" is taken.98
The Convention includes a provision that describes its scope in general terms. Article 4 states:
This Convention governs only the formation of the contract of sale and the rights and obligations of the seller and the buyer arising from such a contract. In particular, except as otherwise expressly provided in this Convention, it is not concerned with: (a) the validity of the contract or of any of its provisions or of any usage; (b) the effect which the contract may have on the property in the goods sold."
The problem (or as some would argue, the merit) of Article 4 is that it is very general and vague. It defines the scope of the Convention as matters of contract formation and the "rights and obligations of the seller and buyer arising from such a contract."oo In addition, the exclusions from its scope, especially "validity," are not described in detail. The wording therefore leaves room for extensive interpretation.
B. Controversial Cases
It is thus unsurprising that the determination of the scope of the Convention and namely the interpretation of Article 4 raise some very controversial issues.
The Scope of "Validity"
The first problem that immediately arises is that the Convention does not exclude validity per se from its scope but only "except as otherwise expressly provided."o Consequently, the Convention is concerned with some validity issues. 102 Examples include the Article 11 non-requirement of a particular form for a contract and Article 29, which provides that a contract may be modified merely by agreement.
1 0 3 Therefore, if one comes to the conclusion that a matter is a "validity" issue, then one has to determine first if the matter is not expressly dealt with in the Convention. The matter is excluded according to Article 4(a) only if it is not.1 0 4
More importantly, although the CISG generally excludes matters of validity from its scope, the Convention does not define the term "validity."'o It is thus unclear and controversial what the term actually means. The approach of an autonomous interpretation requires not simply basing the definition on domestic law. The lack of a definition of validity is hence a gap in the Convention itself, and needs to be filled in accordance with the principles in Article 7(2). In doing so, "validity" must not be defined expansively because this would counter the Convention's purpose of creating a uniform sales law.1 0 6
But even with the help of Article 7(2), it remains very difficult to define "validity" because the Convention provides no textual assistance.' 0 o Critics of an autonomous interpretation of validity express that such an interpretation would lack flexibility in regards to matters evolving from (domestic) public policy. However, one must recall that the CISG is an international convention. Domestic legislation does not apply to the CISG, but any changes would require an international conference and a ratification of the amended version.' 0 Hence, public policy that addresses validity is only permissible if the matter is not The exact reach of validity therefore remains unclear. Nonetheless, commentators generally agree that issues of illegality, fraud, unconscionability, capacity to contract, duress, and agents' authority are beyond the scope of the Convention." 1 '
Exclusion Clauses
Exclusion and penalty clauses are closely related to the "validity issue."11 Many legal systems subject exclusion and penalty clauses to legislative control."
3 The extent of permissibility varies from legal system to legal system."
4 Depending on the legal system, these clauses may be without restrictions, permissible within limits, or unlawful in general." 1 s Thus, the question arises whether the express exclusion of matters of validity in Article 4 embraces exclusion and penalty clauses." 6 In the United States, for example, UCC Section 2-316 deals with exclusion clauses as validity matters.1 17 Such clauses are ineffective unless certain words or types of words are used.1 1 8 A court looking at exclusion clauses could therefore come to the conclusion that exclusion clauses are matters of validity, and are thus outside the scope of the Convention according to Article 4(a) of the CISG."
9 Domestic rules would thus be applicable.' 2 0 Zeller, however, argues that the Convention deals with the matter of exclusion clauses, therefore rendering Article 4(a) inapplicable.' 2 ' His argument is that exclusion clauses are addressed by the Convention by general principles. He states:
[T]he CISG deals with matters of disclaimers not in an express fashion but by recourse to general principles.... 119 ZELLER, supra note 44, at 71. 120 Id.
121 id.
[A]rticle 8 .. . takes the party's objective as well as subjective intent into consideration. Simply put, if the parties intended that a disclaimer will limit the buyer's remedies then a court or tribunal will give effect to that intent. The advantage of the CISG in this case is that the matter does not rest on some legalistic issue, whether certain words or types of words are used, as it is the case in § 2-316 of the UCC, but whether the parties either objectively or subjectively agreed that a disclaimer will govern the contractual relationship between buyer and seller.
1 2 2
The author respectfully disagrees with Zeller's argument. Firstly, Zeller argues that the validity-exclusion in Article 4(a) of the CISG is inapplicable as the Convention is concerned with exclusion clauses by general principles.
1 2 3 What Zeller omits is that Article 4(a) stipulates that the Convention is not applicable to validity unless "expressly provided in the Convention." 1 2 4 It is hardly arguable that a general principle which was deducted from Article 8 complies with this requirement. Secondly, Zeller confuses cause and effect when he argues that the Convention's approach on dealing with exclusion clauses is "more advantageous" than the UCC approach, and the Convention should therefore be applicable. Although it is arguable that the UCC approach to condition the validity of exclusion clauses on the use of certain words is overly formalistic, one cannot argue that this is a strong case to treat them as non-validity matters in the Convention's context.
Therefore, there are a considerable number of authors who are of the opinion that exclusion clauses are a matter of validity and hence not governed by the Convention. Bernstein and Lookofsky state that "the CISG was not designed to 'police' international sales agreements for unfairness: the CISG drafters made no attempt whatsoever to prescribe the legal effect of . .. an allegedly unreasonable disclaimer or limitation of liability, a 'penalty' clause, etc." 125 According to that point of view, exclusion and penalty clauses lie outside the scope of the Convention and are to be settled by domestic law. It is therefore arguable that exclusion clauses are a matter of validity.
The Austrian Supreme Court supported this view in 2000, but added a further component.
1 2 6 The Court argued that the validity of an exclusion clause is generally to be determined by domestic law.1 2 7
However, domestic provisions that are contrary to the core values of the Convention should be disregarded. 128 For example, if a domestic law excluded the right to declare a contract void, the exclusion should be disregarded. The right to terminate a contract could, however, be excluded if the loyal party's right to claim compensatory damages would be preserved.1 29 The Austrian Supreme Court thus argued that the question of validity of exclusion clauses is left to domestic law. 130 Nevertheless, the CISG imposes certain limits on the applicable domestic law. If the national law goes beyond these limits it is void under the CISG.' 3 There is also another conceivable approach on the topic. It is arguable that even if exclusion clauses are a matter of validity, it would not necessarily mean that the Convention is not applicable to them. Article 6 of the CISG allows the parties to modify or exclude any of the Convention's provisions, including Article 4. 132 The parties are therefore entitled to derogate Article 4 in a way that it does not include exclusion clauses, thereby rendering the Convention applicable to them. ' Such derogation from Article 4 does not have to be expressly stated, but can be agreed upon implicitly.1 3 4
Penalty Clauses
The problem with penalty clauses is similar to exclusion clauses. According to Article 4, the first question that must be asked is whether or not penalty clauses are part of "the rights and obligations of the seller and the buyer," and therefore fall within the scope of the Convention.
1 3 5 One must argue that the right of a buyer to claim the payment of a penalty and the liability of a seller to comply constitute "rights and obligations of the seller and the buyer.""' The next step is determining if penalty clauses are part of the matter of "validity," meaning they would be excluded from the scope of the Convention under Article 4(a).
13 7 Arguably, the components of validity should have some uniformity on an international level.
1 3 " An approach that is too liberal would mean that the Convention is narrowed too rigorously. Penalty clauses, however, are by no matter universally treated as a matter of validity. A number of countries do not condemn or regulate them.a 1 3
As a useful expedient, recourse can be made to the Unidroit Principles.
1 4 0 Chapter three of the Unidroit Principles, which deals with validity, does not include any reference to penalty clauses.' 4 1 By contrast, they do include a reference in the Chapter on Non-Performance.1 4 2 Assuming that the Unidroit Principles are a legitimate source of general principles and supplementation to the Convention, they support the view that penalty clauses do not fall within the scope of validity.
An "isolated" application of Article 7(2) of the CISG seems to lead to the same result. Although it is correct that Article 74 generally links the amount of damages to the effective loss suffered by the injured party, it is arguable that this is not a fixed principle. First, the Convention provides support for self-help, which includes the freedom of parties to set the proper instrument to assess the amount of damages an injured party is allowed to claim.1 4 3 Second, the parties are entitled to deviate from any provision of the Convention according to Article 6.14 This allows parties to agree on penalty clauses.' 4 5
Overall, it is the author's opinion that there are convincing arguments that the Convention is applicable to penalty and exclusion clauses. Nevertheless, these arguments do not answer the question of how to deal with them. According to Article 7(2) of the CISG, this issue should be settled in conformity with the general principles of the Convention. 
Set-Off
The difficulties in determining the scope of the Convention go beyond validity, as Article 4 states that the Convention governs the "rights and obligations of the seller and the buyer arising from [a sales] contract."so The delimitation of the Convention's boundaries is therefore not only complicated by the issue of validity but also by the difficulty in determining whether an issue falls within the rights and obligations of the seller arising from the contract.s' Set-off is an example for such a latter case. It is arguable that a set-off does not have any direct link to the sales contract, but forms part of another contract. 152 Nevertheless, Magnus argues that set-off is within the scope of the Convention and finds the appropriate principle in Article 84(2) of the CISG. 5 s This provision stipulates that "[t]he buyer must account to the seller for all benefits which he has derived from the goods." 1 5 In other words, any benefit may be set-off against the buyer's claim for refund of the price paid. Arguably, Magnus' solution has the benefit of practicality, as it "makes the sometimes cumbersome conflict of laws process obsolete." 1 55
However, it remains unclear where the details of set-off come from.
1 5 1 Many of the details of set-off diverge in domestic laws, such as the "date of extinction of claims set-off, the qualifying connection between the claims . . . and the procedural pre-requisites to raising set-off as a defence and its operation." 15 ' These details would have to be developed autonomously without any guidance from the provisions of the Convention.
1 5 s It is therefore more persuasive to assume that set-off cannot be categorised as a matter governed by the Convention, but must be settled according to domestic law.1 5 9
Lawyer's Fees
Another topic of frequent discussion is whether the Convention rules on damages for breach govern the matter of whether the winning party in sales litigation is entitled to claim compensation for its lawyer's fees from the defeated party. These courts reasoned that Article 74 permits an aggrieved party to recover damages "equal to the loss ... suffered . .. as a consequence of the breach."' 65 One can, therefore, plausibly argue that legal expenses incurred by a party who succeeds in proving that the opposing party has breached a sales contract governed by the CISG are recoverable damages under Article 74 because they constitute "a loss suffered as a consequence of the breach."1 66 Such a loss would also have been foreseeable at the time the contract was formed. 16 7 In Zapata, the court decided that the Convention does not implicitly overturn the U.S. domestic rule that the litigation parties have to bear their own legal expenses.' 6 s Judge Posner decided that the matter is governed by the Convention but not expressly settled.1 6 9 He pointed out that "[tihe Convention is about contracts, not about proce-dure."'o The court reasoned that the question of fee-shifting is usually part of procedural law and therefore not part of a substantive body of law, such as contract law.
1 7 1 It reasoned that for example the "American rule" (no fee-shifting) and the "English rule" (fee-shifting) were rules of general applicability and lie within procedural law.1
2
The court considered Article 7(2) of the CISG and addressed whether there were any general principles that settle the matter.a 7 3
Judge Posner came to the conclusion that there were no such principles. He pointed out:
[N] ot only is the question of attorneys' fees not "expressly settled" in the Convention, it is not even mentioned. And there are no "principles" that can be drawn out of the provisions of the Convention for determining whether "loss" [in Article 74] includes attorneys' fees; so by the terms of the Convention itself the matter must be left to domestic law. 176 Even in Zapata, the court admitted that "[tihere are, however, numerous exceptions to the principle that provisions regarding attorneys' fees are part of general procedure law. For example, federal antidiscrimination, antitrust, copyright, pension, and securities laws all contain field-specific provisions modifying the American rule (as do many other field-specific statutes Therefore, even if one assumes that litigation costs are not compensable because they are part of the procedural law, it is still questionable if the same is also true for pre-litigation costs. The question of whether "extra-judicial costs incurred in pursuing rights may be claimed as separate loss within the meaning of Article 74 is controversially discussed."s 7 These costs are difficult to separate from general mitigating damages costs.' 7 9 It is hence debatable that the reimbursement of such costs falls within the Convention's scope. Naturally, the recoverable amount is limited to the amount needed for a normal and appropriate reaction to the other party's breach. 180 In the author's opinion, there is no persuasive argument against treating pre-litigation costs as part of the recoverable incidental damages under Article 74. He would, however, not rule out that his opinion in this case is influenced by his pre-conceived domestic view on this topic.
Interest Rates
One of the most obvious unresolved issues in the Convention is the lack of a detailed provision determining the rates of interest. Article 78 of the CISG states that "[i]f a party fails to pay the price or any other sum that is in arrears, the other party is entitled to interest on it, without prejudice to any claim for damages recoverable under article 74 ."18 Thus, the legal basis for awarding interest is clearly given in Article 78. However, the provision does not stipulate the rates of interest or how these rates are to be determined. It is controversial whether the interest rate is a matter that is governed by the Convention too or if the drafters deliberately excluded it from the scope of the Convention.' 8 2 If it is governed by the Convention, are there any applicable general principles?
The interest issue has therefore become one of the most controversial CISG subjects. A U.S. District Court stated in Chicago Prime Packers, Inc. v. Northam Food Trading Company ("Chicago Prime Packers") that, according to its research, the interest issue has been the subject of up to thirty percent of total CISG cases worldwide.1 8 3 To discuss this issue to its full extent, notably to present all of the different suggested solutions, is beyond the scope of this paper.
example expenditures designed to mitigate the plaintiffs damages, would probably be covered as 'incidental' damages." Zapata, 313 F.3d at 388. 178 CISG COMMENTARY, supra note 8, at 757. 179 Id. The District Court in Chicago Prime Packers noted that because of the vast discussions about the topic and the great controversy, no single approach used by all courts can be determined. 1 8 ' The court therefore decided that -even though the interest rate issue is within the Scope of the Convention -there is no general principle settling the matter and had recourse to domestic law. 15 However, the ICC International Court of Arbitration came to a different result. Similar to the court in Chicago Prime Packers, it acknowledged that the interest rate is not explicitly settled in the Convention and that therefore recourse is to be taken to general principles." 8 ' In contrast to the Chicago Prime Packers decision, it assumed that general principles to determine the interest rate can be found in the Unidroit Principles and in the Principles of European Contract Law ("PECL")."' Article 7.4.9(2) of the Unidroit Principles stipulates that the interest rate corresponds to the average bank short-term lending rate to prime borrowers.
18 8 A corresponding rule is found in Article 9.508(1) of the PECL.so The arbitrator considered these two identical rules to constitute general principles in the sense of Article 7(2). Thus, he applied an interest rate LIBORo 9 0 plus two percent, which corresponded to the bank short-term lending rate to companies.x19
But it is also arguable that the decision of the Convention drafters not to determine the interest rate in the text means that it is outside the scope of the Convention. The Tribunal of International Commercial Arbitration at the Russian Federation thus concluded 184 Id. at 716. 185 Id. 188 UNIDROIT Principles, supra note 140, art. 7.4.9(2). 189 Principles of European Contract Law, art. 9.508(1), available at http://front page.cbs.dk/law/commission-on-european-contract lawlPECL%20engelsk/engels kpartI ogII.htm. 190 The London Interbank Offered Rate ("LIBOR") is a daily reference rate based on the interest rates at which banks borrow unsecured funds from other banks in the London interbank market. These three examples demonstrate that there seems to be no uniform criterion for the interest rate that is internationally acceptable. Even proponents of a uniform approach do not agree on which interest rate should be applied."' In addition, every attempt of legal scholars needs to be treated with caution as the drafters of the Convention could not solve this task either.
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Interestingly, the interest issue, although heavily debated in theory, seems to be much less controversial in practice. According to Baasch Andersen, an overwhelming majority of practitioners considers it to be outside of the scope of the CISG."' 9 V. CONCURRENT APPLICATION OF OVERLAPPING CISG LAW AND
DOMESTIc LAW
Defining the scope of the Convention's inclusions and exclusions is only the first step in determining its relation to domestic law. If one comes to the conclusion that a certain aspect lies within the scope of the Convention, one has still to elaborate whether domestic law is nevertheless applicable concurrently. There is no provision in the Convention that expressly stipulates that the Convention must always be applied exclusively.
A. Tort Law
The greatest chance for an overlapping of the Convention with domestic law is in the area of tort law. Parallel claims under contract law and tort law are a common phenomenon in many legal systems. Under domestic law, the claimant usually has the choice of whether he claims damages under contract or tort law.1 9 6 However, some domestic legal systems grant contract law priority over tort law rendering tort Article 5 of the Convention includes a provision that concerns the overlapping of domestic law and the CISG. 9 8 It expresses that the "Convention does not apply to the liability of the seller for death or personal injury caused by the goods to any person." 19 Article 5 thus reduces the scope of the Convention as part of the applicable contract law in certain cases. However, Article 5 is only applicable to the liability of the seller for death or personal injury.
2 0 0 That implies that it is not applicable to property damages and financial loss. Hence, the Convention is applicable in these cases.
An easily conceivable point of collision of concurrent claims under tort law and the CISG comes with respect to Article 39. Specifically, Article 39(1) requires the buyer to "give notice to the seller specifying the nature of the lack of conformity within a reasonable time."201 If a buyer fails to give such notice, he "loses the right to rely on a lack of conformity." 2 0 2 Therefore, the buyer might be deprived of damages claims under the Convention. However, under domestic tort law, there may be a concurrent damage claim not requiring such a notice. The question now is if the CISG provision demanding such a notice is simply "bypassed" by having recourse on domestic tort law.
2 0 3 The question then arises whether the Convention is applicable concurrently or exclusively to domestic tort law.
Some authors believe that the Convention's remedial rules should be construed as "occupying the entire non-conformity field," hence denying access to alternative domestic law remedies.
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The author has a different opinion. The Convention was not designed to deal with cases of unfair or culpable conduct and there is no reason to assume that it pre-empts relevant domestic rules. 20 5 Contractual and delictual remedies coexist in many States for good reasons, and the concept of an independent duty of care in tort and contract is common to many legal systems and should pose no difficul-197 One example is the French rule of non cumule, which states that where there is a contract, an action can only be brought under contract law and when there is no contract an action can only be brought under tort law. 198 CISG, supra note 1, art. 5 ties.
2 0 6 Furthermore, the ratification of the CISG does not mean that a State intended to merge its contract law and tort law. The CISG should thus remain applicable for what it was intended: the contractual side only. 207 As a result, it seems clear that the Convention does not aim to reach into national law.
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In addition, if the Convention would apply exclusively with its prerequisites and limit of damage claims -such as Article 39 -the conclusion of an international sales contract would partially disclaim tort liability.
20 9 A part of the public order would hence be rendered inoperative since injuries caused by defective goods often only appear years after purchase.
2 1 0 Ultimately, in cases of a chain of distribution with manufacturers and distributors the loss would eventually fall randomly on those in the chain who bought under a CISG contract. Therefore, national tort law and the provisions of the CISG are applicable concurrently if the domestic law does not provide otherwise.
B. Law on Misrepresentation
The concurrent application of domestic laws of misrepresentation and the Convention presents another problematic case. First, it is already controversial whether innocent misrepresentation is outside the scope of the CISG. If misrepresentation is deemed to be part of validity, then it would be excluded from the scope of the CISG by Article 4(a), and the matter would be governed by domestic law only.
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Second, if misrepresentation is outside the scope of the Convention, should the applicable CISG avoidance-remedy nonetheless pre-empt the domestic law on misrepresentation?
There would otherwise be a risk that the provisions on fundamental breach in Articles 49(1)(a) and 25 would be undermined. Article 49(1)(a) stipulates that a buyer may only avoid a contract in case of a "fundamental breach." 2 1 3 The definition of a fundamental breach is provided by Article 25. 214 The purpose of these provisions is to render it difficult to avoid a contract. However, in many legal systems, the requirements for rescinding a contract because of innocent misrepresentation are less stringent than those of Article 25.215 Although avoiding and rescinding a contract is not the same, both means ultimately serve to evade the contract.
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A further point of collision comes with Article 35. Conceivably, there are cases where the "description required by the contract" 2 17 or another express term of the contract overlaps with a statement that serves under national law as a misrepresentation. In such a case, Article 39 would require the buyer to give notice of the lack of conformity if he does not want to lose his remedies.
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The first question to answer is whether misrepresentation falls within "the rights and obligations of the seller and the buyer arising from such a contract." 2 1 9 If a contract is rescinded because of misrepresentation, then the rights and obligations do not emerge from the contract but from the conditions preceding that contract.
2 2 0 Thus, innocent misrepresentation is arguably outside the scope of the Convention.
The second question is whether domestic law on innocent misrepresentation is concurrently applied to the Convention rules on avoidance. The situation is very similar to the case of overlapping tort law with the CISG. 22 1 It is thus not surprising that the consequence is the same. The mere fact that domestic rules on misrepresentation sometimes differ and might be seen as a threat to "uniform" CISG interpretation does not warrant the conclusion that domestic remedies are pre-empted whenever the operative facts of the case are covered by a CISG rule. The Convention was not designed to police against one party's unfair conduct. In addition, the Convention drafters themselves refused to include a rule in the Convention that limited recourse to domestic law. 22 2 Therefore, there are no good reasons for shrinking the application of domestic law of misrepresentation. Moreover, domestic laws commonly require notice of rescission within a very short period so the "risk" of falling afoul of Article 39 while retaining a right to rescind is considerably reduced. Thus, domestic laws on representation are applicable, even if they compete with Convention rules.
C. Article 5 CISG and Product Liability Law
A very interesting provision of the CISG relating to the concurrent application of domestic law and Convention rules is The Convention does not deal with product liability law and therefore does not intend to supersede domestic law in that area. The provision was mainly required because some legal systems categorise product liability law as contractual law.
2 3 0 Article 5 aims to ensure that these domestic contractual claims would still apply when the Convention is enacted. 231 Thus, domestic law remains applicable to matters covered by Article 5. 232 The phrasing "caused by the goods" in Article 5 contains a limitation of its scope. Therefore, if a seller injures the buyer when delivering the goods with his transport vehicle, Article 5 would not exclude claims under the Convention.
2 3 3 However, some argue that those ancillary duties of care should be exceptions under the Convention and therefore implied only rarely in international sales contracts. 
Recourse of the Buyer for his Liability to Sub-Purchasers
Some authors believe that Article 5 includes both the buyer's claims based on death or personal injury suffered by the buyer himself and claims based on the death or personal injury of customers.
23 5 It is argued that Article 5 leaves all contractual liability claims untouched. This includes claims following the chain of sale back to its origin, namely the producer of the goods.
2 3 6 Arguably, the words "any person" of Article 5 cover injuries or death of third parties. Furthermore, in many domestic legal systems, product liability has developed into a system with special recourse actions for passing on liability from the seller through the chain of distribution to the responsible manufacturer.
2 3 7 Moreover, if the Convention applies, the buyer's claims could be barred by Article 39 of the CISG for a lack of notice, and he would have to recourse to domestic law anyway.
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However, it is the author's opinion that these arguments are not persuasive. The strength and effectiveness of domestic product liability law should not bar the application of the Convention where it is non-exclusive. A non-application of Article 5 would only mean that the buyer has an additional claim under the Convention.
2 3 9 Whether his domestic claim is easier to enforce or more comprehensive should not have any impact. For the same reasons, the weaknesses or limitations of the Conventions, such as Article 39 of the CISG, should not be an argument against its application either. In addition, it is not said that domestic law does not have the same or even greater restrictions than the Convention. Concerning the textual argument, one has to admit that it is convincing at first glance. However, a buyer does not allege damages for death or injury when he claims consequential damages resulting from his liability for personal injury or death resulting from defective goods sold by him to sub-purchasers. Instead, he claims pecuniary damages as his injury is a pure financial one. He is enforcing his own claim rather than that of the sub-purchasers. This situation must be distinguished from the case where the sub-purchaser himself takes proceedings against the manufacturer. 238 id. 239 That is admittedly not true in cases where domestic law grants contract law priority over tort law. In these cases, an "additional" Convention claim with its severe prerequisites would turn out to be a disadvantage to the buyer because it would bar his domestic tort claim, which might have less stringent conditions. In the author's opinion this problem should be addressed by the domestic legislator, who, in an attempt to preserve its strict product liability tort laws, should provide for an exceptional allowance of concurrent claims.
However, numerous authors -including the present authorbelieve that damages to property are non-exclusively regulated by the Convention. Damages to property caused by the product are consequential damages and are recoverable under Article 74 of the CISG if they were foreseeable.
2 4 9 Whether a concurrent claim in tort law is applicable is a question decided by domestic law.
25 0 A buyer can therefore revert to domestic claims if his claims under the Convention are, for example, barred by Article 39 of the CISG.
Another question is whether domestic contractual claims are applicable concurrently with the Convention. One could draw a distinction between injuries to property and purely economic interests. If the rights or remedies are ultimately based on injury to property, the domestic claims, whether they are contractual, quasi-contractual, or extra-contractual, remain applicable. If the buyer's interest is a purely economic one created only by the sales contract, then the CISG should apply exclusively. 
VI. CONCLUSION
The drafters of the Convention included the necessary provisions to allow a uniform application of the Convention. Article 7(1) enshrines the primacy of an autonomous interpretation in the Convention's text and Article 7(2) allows filling its gaps in a uniform manner.
Nonetheless, the lack of an ultimate court of last resort indicatess that the Convention will never be applied entirely uniformly on an international level. Domestic conceptions of law still influence the interpretation of the Convention. As Honnold said, "[tihe mind sees what the mind has means of seeing."252 That timeless statement is unlikely to be completely revoked and the "homeward trend" continues to be the main obstacle to uniformity. In addition, the concurrent application of domestic law -although entirely justified in the author's opinion -renders the choice of the correct forum an important one. It is thus still vital to know about the applicable domestic laws and how the Convention is applied in the forum. However, courts increasingly attempt to reach an autonomous interpretation that is consistent with court decisions in other jurisdictions. The situation is therefore improving.
The domain of delimitation of the Convention and domestic law remains highly controversial. ment on both what is included in and what is excluded from the scope of the Convention. Therefore, it is advisable to parties to a CISG contract to include respective contractual provisions ruling the most controversial issues, notably interest rates and lawyers' fees.
Overall, total uniform application of the Convention has not been achieved (yet) and the influences of domestic law on international sales and on the application of the Convention are still considerable. That does not mean, however, that the Convention is a failure. Honnold already remarked in 1988:
Throughout the work of uniform laws realists have told us: Even if you get uniform laws you won't get uniform results.... As our sad-faced realists predicted, international unification is impossible. But before we despair, perhaps we should consider the alternatives: "conflicts" rules that are unclear and vary from forum to forum; national systems of substantive law expressed in doctrines and languages that, for many of us, are impenetrable. The relevant question is surely this: Is it possible to make law for international trade a bit more accessible and predictable?
2 5 3
Referring to Honnold's above stated question, it is the author's opinion that the answer is "yes." The Convention may not be applied uniformly everywhere and further legal research and discussion is required. However, it has helped greatly to facilitate international trade. It is better to make one step in the right direction than to remain standing still and waiting for a perfect solution that may never come.
